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SUPERIOR COURT OF NEW JERSEY
ESSEX VICINAGE

" 50'W. MARKET STREET
ESSBX COUNTY COURTS BUILDING
NEWARK, NJ 07102

- (973) 693:6470

PATRICIA K, COSTELLO
ASSIGNMENT JUDGE

August 17, 2010

Constanting Soupios, Esq.
Office of the Essex County Prosecutor Office
Veterans Courthouse.
30 W. Market Street
Newark, NJ 07102 .

Jeffrey Lichtman, Esq.

Law Offices of Jeffrey Llchtman
750 Lexington Avenus, 15" Floor
New York, New York 10022

Marc Fernish, Esq.

Law Oﬁ‘ce of Marc Fernish
162 W. 57" Street, 24™ Floor
New York, New York 10019

Re: State v. ladipaoli
Indictment No.: 2005-2-441

Dear Counsel:

This matter comss before the Court by way of a reversal and remand from the Appeliats -
Division, which ordared a plenary hearing to be held on the reasens for. defense counsel's
decislon not to call certain witnesses proffared by defendant at his original trlal

The statement of facts and procedural history are set forth In the original PCR deglsion '
dated December 5, 2008, as wall as in the Appellate Division decigion. and will not be repeated
here, but are’ lncorporated by referencs. ; :

The pienary hearlng commenced on March 29, 2010. At that time, John Johngon, Esqg.,
the trial attorney, began his testimony. At defense counsel's request, the hearing’ was
~ adjourned to.allow him more time to secure the trial file from the Offlce.of the Public Defender.
- The file proved eluslve, but was eventually tured over to defense counsel, and the-heating .
resumed on August 16, 2010, Johnson finished his testimony, -and hls trial lnvastlgatbr Paul
Ibsen, also festifled. ,

The receipt of the trial file, and the balance of the questioning of Johnson, revealed that
little of the decisions. made Ieadlng up to and during the trial were actually baged on trial
strategy.

" State v, ladipaoli, Dockst No. A-8250-06T4, decided January 7, 2010,
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The defendant provided the names of several character wutnesees, and although they
were Interviewed by the investigator, and all demonstrated a w:llmgness to testify, none were
called. Johnson explained that he was afraid that if he put in avidence of good character, then
the State would have an opportunity to show evidence of bad character, namely that the
children=victims i m this indletment would be allowed to also testify that defendant had raped his
god-daughter 8J° (two of the four victims In this case claimed to have actually seen defendant
rape 8J. The Investigator's notes state that SJ was examined at a hogpltal and the forensic
exam showed no evldence of a sexual assault. SJ hersslf has consistently denled the rape
ever happenead).

Johnson could not explain why he didn't seek an in fimine ruling on the issue that the

- alleged rape of SJ would be sxcluded. He could not explain in any loglcal manner why he

himself did not seek to introduce the forenslic evidence of the lack of assault, to help show that
the children were lylng

_ He first claimed that the witnesses offered by the defendant were enly character
witnesses, but when confronted with his own flle, It was apparent that et least three of the
witnesses were fact wntnesses

He. next stated that SJ’s mether was sick with cancer and. unavailable to testify. This .
was' unequivocally contradicted by the contents of the flle and the notes and-testimony of Inv.
Paul Ibsen. SJ's mother was very willing to testify, kept in touch with Ibsen even -after she
relocated to Californla, and was willing to return to New Jersey for the trial.” She did have
cancer, though, ahd ultimately died two months before trial. No attempt was made at any point
to take a de bene ésse deposition, pursuant to R. 3:13-2(a), and. Johnson seemed more than

~ unfamillar with the optioh. : 4

He then stated that one of the other two witnesses, either SJ or another woman, Sade,
was unavailable to testify because she was in a drug rehabilitation facility. Again, this was
flatly contradicted by the contents of the file and the testimony of lbsen. Nelther woman was
unavailable, nor was there any indication that either had ever béeri in & drug rehabilitation
facliity. In fact, there was no Inkllng In the file that either had ever had any histoty of driug
abuse. There was evidence in the file that the victims' mother was in a drug rehabilitation
fecl!lty. the fair inference I8 that Johnson simply had the various women-confused.

Johnson stated that it was his practice to discuss trlal strategy, including decisions
- about calling witnesses, with His client during the jury selection.: This was obvlously too late to
have done defendant any good In this case. Two of his three fact withesses had relocated to
Callfornie; -one of those two had dled without any attempt belng made to preserve her
testimony, no arrangements-had been made to have the cther brought In to-New Jersey to
testify, and even the one based in New Jerssy had not been subpoenaed. :

Despite Johnson's claim at this hearing that all his decisions were: based on trial -
strategy, none of them cén be justified with that rubric. ‘His own investigator testiflad that he
had advised Johnson that the withesses would be gaod, if riot excellent, -and was. surprised
they wera never called to the stand.

? She has also been described as his daughter. Her name, and that of her mother Donna, have been transpused .
In many of the documents, .
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Johnson never spoke-to any of the people on defendant's witness. list. Declslons not to
pursue an Investigation can never be justifled as trial strategy. ‘State v. Savage, 120 N.J. 5984, -
817 (1990); Strickland v. Washington, 466 U.S. 668, 690-691 (1984). . His errors In confusmg
the women In- the case, his failure to preserve the testimony of ons, and his practice (as
applied in this cass) of addressing trial gtrategy during Jury selection all amount to ineffective
assistance of counsel under the flrst prong of the Strickland/Fritz test (sge Strickland, supra,
adopted in' State v.-Fritz, 105 N.J. 42 (1987).

The second prong requires an analysis of whether that eviderice, had it been admitted,
would have ralsed a reasonable probability of a different result. Stste v, Russo, 333 N.J,
Super. 119, 140" (App. Div. 2000). Whlle the Appellate Division envisioned- callmg the
witnesses, counsel chose Instead to use thelr statements, {0 agres to stipulations as to what
was contained in the Publlc Defenders file, and to rely on what was available pre-trial {0
Johnson, and which had been researched by Ibsen, Applying the second prong of the
Strickland/Fritz standard, there is @ reasonable probebliity a different result would have
otcurred had the fact and character withesses been called,

The case against defendant relled on the combined testimony of four chiidren. The
proffered testlmony about the false allegation of rape would have certainly eviscorated at least -
two, and by extenslon, the credibility of all four of the children. The trial was exiremely short,
as .defonse counsel here pointed out, less than 100 transcript pages. -The children gave
versions that were' internally Inconsistent, and did not agree In many parte with their prior
videotaped interviews, ‘Forenslc evidence that they had falsifled a claim that SJ was raped
would certalnly have shaken the jury's view of thelr credibility. Evidence of the possible motive
for the mother of the children’s to orchestrate thelr testimony was never presented and could
also have provided a reasonable doubt.

. Therefore, defendant has met both prongs of the Strickland/Fritz test. The conviction Is
vacated, and a conference Is scheduled for September 13", 2010 before this Coutrt.

Very truly yours,

MKW

PATRICIA K, COSTELLO, A.J.8.C.
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STATE OF NEW JERSEY SUPERIOR COURT OF NEW.JERSEY -
e SR LAW DIVISION ~ CRIMINAL PART
Voo ESSEX COUNTY
JOSEPH IADIPAOLI, INDICTMENT # 05-02-441 - FILED
Defendant - _
AUG 17 2010

ORDER ON POST-CONVICTION APPLICATIONS PATRICIA K, COSTELLO, AJSC
ON INDICTABLE OFFENSES

This matter bemg openad.on the application of defendant, Joseph ladipaoli's
v Patition for Post-Conviction Relisf determined to be defendant's;
o First petltlon
n Second or subsequent petition
) Motton for Change or Reduction of Sentence pursuant to Ruje 3:21-10
o "Motion for
And the defendant havihg been represented by Jeffrey Lichtman, Esq.
o Attomey for the Offlce of the Public Defender
m}/ Retained Counssl
o Dasignated Counsal

a The court having concluded that there wag no good cause entitling the asmgnmant of
counsel on the application

And the State having been represented by Assistant Prosecutor Constantine Souplos Esq.; and
Y There having been'proceedings conducted on the record on
or
o The matter havlng been disposed of on the papers;

It is-on this the 17th"™ day of August, 2010 ORDERED THAT DEFENDANT'S APPLICATIDN IS
HEREBY:

Y Granted: "WGM/@MA :
o Denied ’
o Other .

- For the reasons:

h/ Expressed In the court's written opinion of August 17%, 2010
o Expressed orally on the record on

2/0 @ 9’5“’?7 '

Patﬁcia’ K Costello, A J.S. C

Orlglnal; Court Jacket.
Ce: Office. of the Publle Defendsr
Assistarit Prosecutor



